The focus of this paper is to explore the interaction between open source software licenses and China's developing stance on intellectual property laws and standards over the last three and a half decades. It is contended that open source software licensing alters the intended use of copyright protection in a manner which conforms to the cultural understandings of the People's Republic of China. It is also argued that a copyright policy that is preferential towards open source software licensing would advance the PRC's conformity to TRIPS' minimum protection requirements.
Introduction Background
In modern times, international intellectual property (IP) law has been forced to develop and evolve on two fronts; on one hand, the law must ensure compliance from signatory states to ensure the proper function of the IP concept.
keep pace with the rate at which new technologies and inventions are being developed. 2 The accession of the People's Republic of China (PRC) into the World Trade Organization (WTO) in December 2001 has proven to be an interesting subject in the context of these two "fronts". On joining the WTO, the PRC became obligated to comply with the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS). This in turn compels China to improve standards for the protection of IP. China began recognising the importance of international trade, and intellectual property rights (IPR), towards the late 1970's through the adoption of the "Open Door Policy", 3 a reform programme aimed at bringing the PRC out of economic isolation from the rest of the trading world. 4 As a result of this, it is interesting to note that China's legal system for IP protection and its information technology sector are developing at the same time.
Despite being a signatory to TRIPS, which confers obligations to establish a minimum level of protection to IPR, China is no stranger to controversy with regards to the enforcement of IPR, and consistently appears on the United States Trade Representative's "Special 301 Report", under the "Priority Watch List". 5 Infringement of software copyright has been of particular concern in China, so much so that the violation rate has been remarked as "so high as to make statistics virtually meaningless". 6 In 2011, the PRC was ranked the second highest spenders on computer hardware in the world, but only the eighth highest spender on computer software. 7 The implication of course is that Chinese software users are running easily acquirable, illegitimate software on legitimate hardware, compiling an "illegal software market" of nearly $9 billion. 8 The PRC's disparities in implementation of international IP standards are a widely discussed topic. Such ideas submitted include the incompatibility of the concept of IP in China, owing to a history rooted in Confucianism that lacks recognition of ownership over ideas or expressions; 9 the decentralised government that allows infringers to act outside of the reach of control; 10 the fact that the Chinese legal system follows the civil law tradition, which tends to allow judicial decisions to stray away from international set standards; 11 and strict political control prevented a system of IPR being developed in the same manner as it did in other parts of the world.
under the same open source license. 14 Here, the justification for open source innovators has been said to come in the form of a social consequence, through reputational capital that in the long term could provide greater returns in exchange for their work. 15 The objective of open source licensing is not to take advantage of a monopoly over a work, but to invite others to improve and modify it, and then share it with other users.
Research Focus
The focus of this paper is to explore the interaction between open source software licenses and China's developing stance on IP laws and standards over the last three and a half decades.
In order to evaluate the impact of open source software licensing on Chinese copyright policy, this work will survey the legal landscape of Chinese copyright law since its promulgation by the state in the late 1970's. The work will then focus on the experience with open source software licensing, the versatility of the system, and finally its compatibility with China's young IP system and policy.
This work intends to establish that a preference towards open source software licences is the most logical method to circumventing the many issues that confront the enforcement of software copyright in the PRC.
Outline
Chapter II of this work will deal with the evolution of China's IP system since its inception, focusing on the problems the state has had to endure since its accession to the WTO in 2001. Chapter III will briefly outline the philosophy of open source software licensing, and explore the validity and enforceability of these licenses across different states. Chapter IV will explore the compatibility of open source licensing on China's current copyright system, focusing on the doctrinal concerns and the compatibility of the model in China's socio-economic attitudes to IP. Chapter V will conclude. This somewhat unhurried implementation of the three main subjects on IP was commented by SIPO's (State Intellectual Property Office of China) Commissioner Tian Lipu, as a movement towards "comprehensively carrying out its obligations under international treaties and agreements." The competence of China's "comprehensive" system is the centre of much debate. However, Lipu is correct in remarking that China's IP system "has been established and at an unprecedented pace", 20 having over the past three decades taken steps towards recognising and implementing into domestic law, a system that has taken other countries centuries to inaugurate. Upon the PRC's entry into the WTO in 2001, China have been required to offer IP a minimum standard of protection, as required by their signatory status to the TRIPS Agreement.
Copyright Law in the People
Despite this optimistic perspective on China's IP implementation, the United States International Trade Commission (USITC) estimates that, as of 2009, infringements of all kinds led to a $48.2 billion loss to the U.S. economy. 21 This would suggest that not enough is being done to tackle IP infringements. This chapter will survey the landscape of copyright law in China focusing on the administrative and judicial implementation of the law in China, its compatibility with the TRIPS Agreement, the challenges the country faces in applying the law of copyright, and how infringement has become a norm in the socioeconomic sphere.
Copyright Law in the PRC
As a relative newcomer to copyright protection, the PRC enacted its first Copyright Law in 1991. Furthermore, in 1992, China enacted the Implementing Rules for the Copyright Law of the PRC ("Implementing Rules") to harmonize its laws with the Berne Convention.
22
The Regulations on the Implementations of the International Copyright Treaties ("ICT Provisions") and the Protection of Computer Software ("Software Regulations") followed, bringing its copyright legislation into compliance with TRIPS by extending the area of protection to include computer programs and compilations of data. receive remuneration and use their own works. 33 The protection period for the copyright expires fifty years after the author's death. 34 Works that were created within the scope of its author's employment are considered to be professional works that the employer has a priority right to use. Apart from the ideological manner in which it is expressed, the language of Article 1 of the Copyright Law is almost parallel to that used in the TRIPS Agreement. This means that, theoretically, the intentions of the PRC's policy makers are aligned with that of the other signatories to TRIPS.
Enforcement
The TRIPS Agreement sets a minimum standard of enforcement measures to effectively combat infringement of IPR under Article 41. The general obligations include: providing quick remedies in order to deter further infringement; 40 "fair and equitable" procedures that are efficient and diligently carried out; 41 a preference for decisions on a case to be in writing and based on parties evidence; 42 and the opportunity for a review of the decision. 43 Article 41 notes that there is no obligation to separate enforcement of IP Law and enforcement of the Law in general, by way of judicial system, resources, or otherwise. 44 In compliance with these obligations, Chapter V of the Copyright Law provides an exhaustive list of actions that result in infringement of IPR 45 and provides such remedies as "ceasing the infringing act, eliminating the effects of the act, making an apology or paying compensation for damages, depending on the circumstances." 
48
The Copyright Law provides an exhaustive list of remedies for each list of violating acts.
49
A situation where the production and distribution of infringing copies causes "injury to the social and public interest [...] " the Implementing Rules holds that any fines imposed do not exceed three times the amount of illegal business turnover, and do not exceed a total of ¥100,000.
50
TRIPS outlines that the fines to be issued shall be "sufficient to provide a deterrent".
51
It is difficult to surmise whether ¥500,000 in damages or ¥100,000 in fines is sufficient to deter would-be IP infringers, but bearing in mind that the counterfeiting industry is vast, accounting for 8% of the Chinese GDP, 52 one can reasonably assume that some counterfeiting groups or organisations would not be deterred by such a fine. As of 2012, a redraft of the Copyright Law will raise the maximum fine for copyright infringement to a maximum of ¥1m.
53

Damages and the Judiciary
Article 45 of TRIPS requires that the relevant judicial authorities shall have the authority to order the infringer to pay damages to the rights holder to compensate for the loss suffered due to the infringement, including illegal profits and attorney fees.
54
Article 46 empowers the judicial authorities to dispose of the infringing goods "outside the channels of commerce in such a manner as to avoid any harm caused to the rights holder." 55 Article 48 of the Copyright Law also stipulates that where unlawful income is problematic to calculate, damages to the defendant cannot exceed ¥500,000, once again "depending of the circumstances".
56
This non-specific language used in the Copyright Law ultimately implies the manner in which the defendant is charged, and the remedy issued is a matter of the judge's discretion. This is emphasised in Articles 46 and 47 where liability of infringement is "depending on the circumstances".
57
This is inadequate in light of the TRIPS requirement for the damages ordered to be compensatory to the loss suffered.
Also, it is suggested that whilst a simple "compensation for loss" calculation is easy to implement, it fails to reflect any potential growth in the market that may have occurred in the absence of the infringement.
58
Despite this, it has been reported that the number of IP cases that undergo judicial treatment undergoes a near 50% annual increase, settling 931 civil IPR violation cases between the years 2002 and 2006.
Damages in the Administrative Process
In practice, the lack of an empirical formula for calculating damages had led to inconsistent determinations of compensation 60 to the point where the damages awarded are not proportionate to the damage suffered. For example, in a case brought by Microsoft against a Chinese company that reproduced over 650,000 copies of a Microsoft software product, Microsoft were awarded $250 in damages despite the alleged loss of $20 million.
61
It has been contended that since the early 1990's, however, a trend towards awarding harsher damages has been emerging. 62 Alford submits that it is almost impossible to accurately calculate damages at all, as he points out that "[…] those engaged in pirating IP have not been considerate enough to compile statistics for academic researchers;" 63, while this is true, other sources gathered by the International IP Alliance (IIPA) suggest that administrative actions are not effective. 64 With this in mind, the awarding of damages in the PRC for copyright infringement should be regarded as an on-going and unresolved issue.
It is submitted that the shortcomings of Articles 46 and 47 of the PRC's Copyright Law could easily be rectified by changing the loose language of the legislation so that damages are awarded on a compensatory basis rather than leaving the matter to the judge's discretion. However, it is likely that the "trend" towards harsher damages will continue to occur under the present circumstances. In summary, steps have been taken to secure damages for claimants in copyright infringement pursuits; however, it is this lack of specific remedial instruction in the Copyright Laws that prevents the PRC's enforcement measures from producing its deterrent effect.
65
Judicial Framework
The judicial system of China has four levels of courts. The highest court is the "Supreme People's Court". Immediately below that are thirty "Higher Level People's Courts", spread across the PRC's provinces and autonomous regions such as Shanghai and Beijing. Below that are 389 "Intermediate Level People's Courts" that sit at the municipality level throughout the rest of the PRC. And at the lowest level are around three thousand "Basic Level People's Courts", which reside at the county level. 66 The number of judges selected by the People's Congress is around 200,000. 67 Copyright cases are heard in China's "Civil Trial Division", whereas other areas of IP law are dealt with in the "Economic Trial Division", along with issues concerning unfair competition law. The "Criminal Trial Division" may hold defendants liable under criminal law for IP law infringements.
In an effort to better manage the enforcement of IP laws, the "Intellectual Property Rights Trial Division" (IPTD) was established in 1993 in the Higher Level People's Courts. An IPTD was established in cities where Higher Level People's Courts were located, as these were the more developed areas and as such, "three to one" trials took place. This is where civil, criminal and economic cases, with IP related disputes occurred.
69
In 1996, the Intellectual Property Rights Office was established.
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Judicial Enforcement and Civil Law Tradition
The unsuitability of the PRC's legal system for the Western concept of copyright is often cited as a primary cause for its poor enforcement.
71
Most countries with a developed IP system operate on a tradition of common law, where case law serves as precedent. China does not follow this model, and instead favours civil law, where judges determine the outcome of each case as they see fit.
72
One severe setback of this system is that a judge's function is to ratify the facts of a case, and then apply the law to the facts; as a result, judges are not obliged to make precedent of their legal reasoning.
73
This is adequate for the purposes of TRIPS, which requires that "[d]ecisions on the merits of a case shall preferably be in writing and reasoned. They shall be made available at least to the parties to the proceeding without undue delay [...]." 74 However, the fact that there is no requirement to keep a written decision on record as judicial precedent prevents the consistent application of the law.
Liu contends that the published cases in the "Gazette of the Supreme People's Court" are the closest thing to judicial precedent available to judges in lower-tier courts. 75 In fact, since 2007, the Chinese Supreme Court has published the ten most influential IP cases each year to provide a form of guidance for judges.
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Whilst this is a promising step towards a standard of judicial precedent, it could be argued that only selecting the "top ten" cases out of all those heard throughout the year to be set as judicial guidance is extremely narrow, especially as since joining the WTO in 2001, the number of IP claims from foreign companies heard in Chinese courts of all levels has soared from 41 in 2001 77 to 1,369 in 2010.
78
This approach to IP has been criticised as too focused on individual facts, leading to unpredictable outcomes.
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The preference towards inconsistent judicial application is more likely to act as a deterrent for pursuing copyright claims, especially from foreign copyright holders. This is contrary to the purpose of international copyright protection standards. In summary, the defendants distributed books containing pictures of well-known Disney characters without permission from the claimant. The claimant subsequently sought an injunction and damages amounting to $70,000 under Article 46 of the Copyright Law. The judge awarded Disney the sum of $27,000 in damages, and ordered Children's Publishing House to issue an apology and stop the production of the offending product. The damages were far lower than what the claimant pursued. Even so, the sum of damages in this case is a vast improvement over a previous Disney trademark infringement pursuit, which amounted to $91 in total. 81 This example brings into question the stability of IP enforcement under a civil law position.
In the context of software copyright infringement, Business Software Alliance (BSA) in 1994 claimed against five Beijing-based companies for pirating and selling software. For each of the ten infringements, BSA were seeking damages of between $10,000 and $30,000. Again, the judge ordered less than what the claimants were pursuing, awarding $53,000 in damages, just over $5,000 for each infringement.
82
The court also ordered the defendants to make a public apology.
These cases outline that a pursuit of IP claims from foreign companies will indeed obtain remedies, contrary to the situation some decades before. However, these remedies will only be sufficient in the eyes of the presiding judge. It is contended that the lack of instruction to the judiciary, along with the insufficiency of damages awarded, significantly undermine the deterrent effect that the legal system is expected to employ. 83 As stated previously, Article 36 of the Implementing Regulations state that fines for copyright infringement cannot exceed "three times the amount of illegal business turnover", 84 to a maximum of ¥100,000. As the cases above fail to mention fines at all, it is clear that judicial application of this rule is sparse, if it is ever implemented.
There are no set guidelines for judges to calculate damages in a copyright case. However, in the field of patent law, the prevailing principle is that of fairness; 85 damages are calculated based on the monetary injury inflicted on the right holder and the profits that the infringer gains. 86 In the context of copyright protection, the guidance is not clear and the requirement of "fairness" opens the door to subjective and independent rulings, hampering the consistent application of copyright protection in the PRC. As a result of the inadequate deterrent effect of judicial rulings, "[m]any foreign companies have been reluctant to litigate their rights in the Chinese legal setting, with only about 3% of all civil litigation in China today involving a foreign entity." 87 In summary, while the PRC has established a substantial judicial system to cater for the new Copyright Law, in practice its effects are largely insufficient. Specifically, judicial enforcement of copyright law in the PRC fails to create a deterrent effect through fines, as required by Article 61 Also, the lack of judicial precedent in the court systems allows decisions and the awarding of damages to be unpredictable, which prevents damages being awarded on a compensatory basis, for the purposes of Article 45 of TRIPS. 89 Finally, the absence of a requirement to give legal reasoning when making a decision contravenes Article 41 of TRIPS. 90 Ultimately, the effect of these discrepancies is that copyright protection in the PRC contravenes the TRIPS Agreement to which the PRC is a signatory party. This, in turn, deters foreign pursuit of copyright claims and strains the business relations of the PRC and other states.
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Other Enforcement Issues
Decentralisation
The 1996 IPR Agreement 92 between China and the United States purported to combat IP infringement in China through robust administrative enforcement over an intense process to shut down piracy operations. 93 The understanding was that the Chinese government would expand enforcement powers in activities such as the coordination of investigations, the assigning of "task forces", and prosecution.
94
Once an appeal to investigate a potential infringement has been made to the local enforcement authority, usually the Basic Level people's Court, an "action plan" will be drafted and then executed by local enforcement officials.
95
Despite this, "inconsistencies in enforcement" allowed the frequent occurrence of IP infringement to continue.
96
Lazar submits that the Chinese government itself lacks the sufficient power to control the situation, 97 while others remark that "political unwillingness" lies at the heart of the problem. 98 Li contends that the main concern is the disparity between local and administrative bodies which hinders effective implementation of IP enforcement. This decentralisation of government allows local leaders of the LPC to prioritise local interests over state policies when making political judgements. More importantly, local governments are required to yield only a portion of their revenues to the central PRC government, leaving the remainder of income to be used on local expenses. 103 Commentators in the late 20th century observed that it was often the case where a local leader must step in and intervene in judgements that jeopardise local businesses and revenue streams, as the local officials themselves would be responsible for any negative consequences that arise. 104 In addition, as Clarke The problem is further aggravated as the local government is required to bear the cost of implementing enforcement measures. The local leader is forced to decide between protecting the local industry, or spending money to block the flow of revenue. 107 In recent years, however, the Commission for Discipline Inspection, the body responsible for seeking and resolving matters of corruption and abuse of power, set up a website to allow citizens to report instances of corruption by local officials. 108 Nevertheless, the Commission may not be able to completely prevent local protectionism by local officials, as it is likely that those in a community that benefits from a bootlegging industry will be reluctant to report any abuses of power.
It is clear that the local protectionism enabled by decentralised government, which forces local leaders and legal figures to prioritise local interests over copyright protection, is potentially one of the main difficulties of IP enforcement.
Cultural Disincentives
The judicial and administrative forces that implement copyright law in the PRC have not yielded the results that were intended. 109 There are many arguments that consider the notion that the Chinese norm is to recognize the right to personal and real property, not intellectual works or artistic creations, 110 and, as a result, the laws that are enforced do not have any effect on infringement. The language of the Article is very similar to the basic ethos of copyright. It suggests that the PRC wants to protect copyrights for the development and benefit of "the people and socialism." Despite this pledge, it has been argued that the concept of copyright is fundamentally incompatible with the socio-political culture of the PRC and its current economic development. 113 Also, the private property ethos of copyright contravenes the culture of acting in the "societal good", and, as such, would require major overhaul of Chinese social institutions for effective application.
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Socialism
The PRC operates a system that exercises strict controls over publications, due to its intentions that labours and creations must "serve the people and socialism".
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As a result, whilst international law obliges the PRC to create a system that incentivises creativity, the government is heavily concerned with external influences from Western countries. This facilitates a discouragement to effectively enforce copyright law, as to do so would undermine the ethos that a creation must "serve the people and socialism." As it is written, it could be argued that Article 4 is legitimising infringement, as long as it is in the name of development of the art or work and is beneficial to the "people and socialism" for the purpose of Article 22 of the Constitution.
Confucianism
China was founded in Confucian philosophy, an ideology that dominated China from 100BC to A.D 1911. Confucianism places an emphasis on the good of society at large instead of individual pursuits. This ideology promoted social order and frowned upon the litigious nature of law.
119
As such, no moral negative was associated with copying a previous creation. As Alford explains, "[...] the need to interact with the past sharply curtailed the extent to which it was proper for anyone 110 other than persons acting in a fiducial capacity to restrict access to its expressions." 120 In short, the ideology considers copying to be of great importance when interacting with the past, which in turn facilitates further creativity and understanding. 121 The Confucian principles that the PRC operates by have produced certain distrust for Western entrepreneurship. In turn, it makes it difficult for Chinese citizens to trust that the copyright model can be used as a vehicle for innovation, and does not simply serve the interests of private companies. 122 Also, noteworthy is the impact of the Maoist regime of 1949 to 1976 on the modern Chinese legal system, which promoted access to creative works by the masses, 123 and the role traditional Marxism considered the withdrawal of private property as essential to economic growth. 124 
Economic Disincentives
As a developing country that spent most of its time in economic isolation, China has had difficulty in meeting the expense of "TRIPS standard" enforcement measures. 125 In response to this, software illegally obtained by Chinese software users was referred to as "patriotic software" as it allowed modernisation without research and development costs. 126 Also, software piracy enables a short term method of providing a livelihood for Chinese citizens who rely on the production of pirated goods as an occupation.
Conclusions
Copyright law in the PRC has undergone remarkable development since its inception in 1992, having implemented substantial administrative and judicial frameworks within just two decades. However, problems persist in the Copyright Law and its related legislation. Namely, the ambiguity of the rights of agencies reporting current affairs and the limitation of protection with regards to rental rights in Article 22 of the Copyright Law, the insufficient rights conferred to performers in Article 39, the non-deterrent nature of the fines and damages in Articles 46 and 47 of the Copyright Law and Article 36 of the Implementing Regulations.
Inadequacies are also found in the judicial enforcement of copyright law. While a sophisticated court system is in place, the civil law tradition prevents the application of judicial precedent and without a system to calculate damages court decisions are disproportionate and unpredictable.
More enforcement issues lie in the decentralisation of government and the impact of local protectionism which prevents copyright protection from reaching communities which rely on counterfeiting for a livelihood. Chinese culture itself prioritises the needs of the state at large over the needs of the individual. The Confucian culture that resides in the PRC also fuels social mistrust of the concept of IP as Confucianism values real and tangible property, not "creations of the mind". Also, it has been argued that the PRC has little economic capability to partake in copyright protection, and little to gain from participation.
It is clear that revisions need to be made to the copyright law of the PRC if policymakers intend to establish a state of protection parallel to requirements made in the TRIPS Agreement. As of 2012, a new revision of the Copyright Law is currently underway, 130 but it remains to be seen if the reforms made are sufficient to match the requirements of TRIPS. However, it could be argued that the cultural disincentives in the PRC are too strong to be applicable to the principle of copyright.
Open source software licensing in the PRC
Background
A number of provisions in the TRIPS Agreement allow for slow implementation in certain circumstances. From the outset, Article 7 sets the objective of the TRIPS Agreement to "contribute to the promotion of technological innovation and to the transfer and dissemination of technology [...] Additionally, the PRC is entitled to a further delay of four years courtesy of Article 65, 137 which offers the deferral to a nation "[...] which is in the process of transformation from a centrallyplanned into a market, free-enterprise economy [...]" and is undertaking reform of its IP system and facing special problems in the preparation and implementation of IP laws and regulations. 138 While it remains unclear as to when China's transition to capitalism has or will end, 139 it is certain that the PRC has encountered obstacles in implementing and enforcing its newly adopted IP policies (as explored in chapter II). This means that the PRC has until December 2015 to implement the minimum standards of protection set out in TRIPS and to overcome the obstacles preventing the performance of this protection.
As briefly outlined in the first chapter, the PRC has already taken steps to embrace open source software through the creation and adoption of Red Flag Linux in 1999. 140 Furthermore, a culture of free software is emerging in China, 141 and the concept is taking hold in the business sector. This section will demonstrate that by embracing and promoting open source software licensing on a legal and administrative level in the PRC, many of the software-related problems in implementing IP laws can be circumvented, as well as many other economic benefits provided. And that, in doing so, the PRC can meet the minimum standards of protection for copyright as required by TRIPS without interfering with the politics and culture of the state.
Legal Framework
Objectives
Article 1 of the Copyright Law states that the idealistic purpose of protecting copyright in the PRC is in pursuit of; Here the principle is to encourage the creation and sharing of works for the greater development of society. The GNU General Public License bears a similar ideology in its preamble;
"Developers that use the GNU GPL protect your rights with two steps: (1) assert copyright on the software, and (2) offer you this License giving you legal permission to copy, distribute and/or modify it." 145
Both documents in their objectives state the importance of protecting copyrighted works and encourage the user to create and distribute new works. This is, in turn, aligned with the objectives of the TRIPS Agreement which also emphasises the "promotion of technical innovation" and the further "dissemination of technology."
146
Enforcement
The PRC's administrative and judicial enforcement of the Copyright Law was observed in chapter II, and it was concluded that the enforcement measures in place were inadequate for the purposes of TRIPS for a number of reasons. This section purports to explore the potential impact of open source software licensing on the problems encountered with copyright implementation. The GPL will be used as a template, as the license has already been embraced as legally enforceable in its use by Red Flag Linux.
147
Article 41 of TRIPS stipulates that the enforcement measures of IP rights are to be fair and efficient, and ultimately have a deterrent effect.
148
Article 45 goes on to give judicial authorities the authority to order the payment of damages to compensate for a loss as a result of infringement.
149
The PRC's Copyright Law states its enforcement measures in Articles 46 and 47, ultimately conferring the power of remedy to the judge's discretion. 150 The Implementing Rules, in turn, require that a fine cannot exceed three times the amount of illegal business profit and cannot exceed ¥100,000, 151 whereas the Copyright Law requires that where the copyright holder's injury or the infringer's unlawful income cannot be determined, a maximum of ¥500,000 can be awarded.
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The criticisms of the system in place in the PRC were mainly concerned with the inconsistent orders and rulings of the judges presiding over copyright claims, and the fact that fines and damages were not sufficient to deter copyright infringers. It is submitted that in the instance of open source software licences, such as the GPL, some of these problems may be mitigated.
It was argued that the ordering of damages is a futile venture because it is nearly impossible to accurately calculate the amount of damages that must be paid to the claimant, 153 and the maximum fine available is never recognised in practice. 154 In the case of the GPL, the source code that is distributed is free. Therefore, in a claim for infringement, the amount to be compensated is zero, so the ordering of damages can never be inadequate. If there is no monetary damage to compensate for, then Article 45 of TRIPS is satisfied.
In addition, the maximum fine of three times the amount of illegal turnover would be appropriate if asserting the enforceability of the GPL, as was the outcome of the Software Freedom Conservancy case.
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It is also submitted that an outcome like this would not be unlikely as to profit from withholding source code is paramount to preventing the dissemination of science and technological knowledge, and the participation of research into technology, both freedoms provided by the Constitution of the PRC.
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It would also prevent the "creation and dissemination of works" for the purposes of Article 1 of the Copyright Law. 157 Finally, it is often concluded that, as a result of inconsistent rulings by the judiciary, the enforcement of copyright provisions is not having the deterrent effect required by TRIPS 158 either because the fines or damages ordered are too low, or the infringing business is profitable enough to simply pay the fine and continue infringement. It is submitted that, in the case of GPL, the deterrent effect would be far greater. This is because, unlike proprietary software, the lightest remedy available for a GPL violation, an injunction, would make the source code of the software available to the public and, in turn, destroy the value of the product itself. Beyond that point a would-be infringer would only stand to lose money as the software would have no market value. This would give copyright enforcement a harsher deterrent effect in the context of GPL violations.
In summary, a license like the GPL would be workably enforceable in China's copyright legislative framework as it stands. Because the GPL causes the source code to be distributed for free, the allocation of damages would no longer be an issue. The withholding of the source code prevents some of the fundamental freedoms provided in the Constitution of the PRC from being carried out, which, in turn, would put an end to judicial apathy. And, finally, the minimal remedy issued by the judiciary would be to make the source code available to the public, which would destroy the value of GPL-infringing practices, giving enforcement a heavier deterrent effect.
Civil Law Tradition
It was argued that an IP framework that works in Western countries is incompatible with Chinese law as a whole because it operates in a civil law tradition, as opposed to common law. And while the publishing of the ten most influential IP cases by the Supreme Court every year does offer some guidance to judges, that guidance is very limited considering the dramatic influx of cases and cannot be substantial enough to be considered judicial precedent.
This lack of precedent leads many to determine that judicial decision making in the PRC is highly inconsistent, 159 and, as a result, it only deters foreign copyright owners in pursuing copyright claims instead of deterring the infringers. This assumption is made in the context of proprietary software where the success of an infringement claim is measured by the amount of damages won. As previously stated, certain distrust for Western ideals and companies, among other cultural motives, can be cited to explain the failure for foreign claims to reap sufficient monetary awards. 160 In the context of the GPL and other open source licenses, success cannot be measured by monetary damages as the source code itself is free. Consequently, success or failure can only be determined if the judge finds infringement to have taken place or not; this way, the unpredictable nature of judicial application has been relaxed. The civil law system may offer an advantage, however, in situations regarding fair use of the GPL. where an open source code was used to make a product compatible with other existing works, was ruled as fair use. This "background duty" provides judges with additional guidance to enforce open source licenses such as the GPL. Also, the fact that the GPL stipulates that source code is to be made available for free makes the remedial nature of copyright implementation more sufficient. However, in practice, the lack of precedent still raises concerns about consistent application. What might be regarded as an infringement of the GPL for one judge might be considered fair use for another. Nevertheless the absence of written precedent does not contravene TRIPS, 170 and is therefore adequate. 
Other Enforcement Concerns
GPL Licence vs Contract Law
Large profile cases such as Jacobsen v. Katzer 171 in the United States deal with the question of enforcing open source software, such as the GPL, through contract law; however, no such substantial precedent has been set in the PRC.
Typically, in the PRC, a breach of contract is remedied through the awarding of damages to the injured party. 172 It has been commented that, in order for foreign contracts to be enforced in the PRC, three general rules must be followed. First, any enforcement through litigation must go through the Chinese court system. Second, the governing law of the enforcement must be the Chinese Law. Finally, the governing language must be Chinese. 173 Whilst foreign contracts are still enforceable in the PRC, some preliminary obstacles must be overcome.
The GPL licence itself is written in English. The authors of the licence, the Free Software Foundation (FSF), do not approve of any unofficial translations in a legal capacity, but encourage any unofficial translations of the license for the purposes of education. According to the GNU website, all translations require a notice that state that it does not legally state the distribution terms for software that uses the GPL as "only the original English text of the GNU GPL does that." 174 In summary, only the English copy of the GPL can legally state the distribution terms, and, therefore, would have difficulty being enforced under contract law in the PRC owing to the general rule that foreign contracts must be in Chinese in order to be enforced.
Decentralisation
It was previously explored how the decentralisation of the Chinese government contributes to the poor implementation of copyright protection. It was found out that the officials of the Local People's Congress are directly elected by citizens 175 and are not controlled by the federal government, 176 and the local judges are not awarded tenure. 177 As a result, local officials and judges are vulnerable to local pressures and it is often the case where these officials intervene on copyright infringement cases for the sake of local interests and businesses which thrive on copyright infringement. 178 With GPL infringement cases, the incentive for local leaders to intervene in favour of local business is removed. In the case of proprietary software, local leaders and judges obstruct copyright protection to continue infringement for the sake of the livelihood of the local people in an effort to "serve the people and socialism" for the purposes of Article 22 of the Constitution of the PRC. However, a local official desiring to obstruct the protection of the GPL would be met with a dilemma. The leader must either continue the hindrance of copyright protection, which would restrict the local population's access to the source code, and, in turn, prevent the dissemination of knowledge for the purposes of the Copyright law and the Constitution, or alternatively, they can enable copyright protection to allow access to the source code for the public, but at the same time destroying the value of the software and perhaps harming local business.
It is submitted that a Confucian culture that does not intend to serve the interests of private companies 179 would allow the latter scenario to prevail as the local leader will be more attentive in protecting the local interest of shared knowledge and the various economic benefits conferred by it. Once again, it is contended that the GPL and other open source licenses are more compatible with the framework of copyright protection in the PRC than the protection of proprietary software despite the underperformances of the system owing to the decentralisation of government.
TRIPS -Article 7
Under Article 7 of the TRIPS Agreement, each state is to implement their IPR protection "[...] in a manner conducive to social and economic welfare, and to a balance of rights and obligations." 
Cultural Applicability
Since implementing the "open door policy" the PRC has made policy concessions to embrace IP, which is arguably a Western capitalist venture. 182 As has been explored, these concessions have led to friction between the Western concept of private ownership of "inventions of the mind" and the Chinese culture of serving the "people and socialism."
One of the main conflicts lies between the concept of copyright, and the function of Marxism that had a great impact on the modern Chinese legal framework. As Cheng comments, "The acquisition of private property was largely forbidden in China because traditional Marxism considered the renunciation of private property essential to economic growth." 183 In other words, production of goods should be undertaken in a spirit of cooperation and coownership, with the resulting creation being a "social product". 184 The philosophy behind the GPL and the open source movement conform to this ideal as the source code licensed by the GPL allows users to modify and collaborate on software projects, consequently creating "social software." As the creator of the GPL, Richard Stallman states: "Cooperation is more important than copyright." 185 It is submitted that policymakers in the PRC could therefore draft the new Copyright Law in a way that bears a heavy preference to open source licenses. In this respect, the law can still satisfy the minimum requirements set out by TRIPS but at the same time the protection can conform to Marxist ideology through the GPL.
Economic Implications
Incorporating open source into the new Copyright Law would also bring advantages for the Chinese worker. The alternative incentive of engaging with the software development community could in turn offer skills and training not normally available to Chinese citizens. Widespread participation in open source projects could lead to a new wave of innovation in the PRC. As Patel states, "[...] a generation of Chinese software engineers leaving their mark on the software that literally runs the Internet would be a major step up on the world stage." 186 This in turn could lead to foreign multinationals outsourcing work to Chinese development companies, and improve trade relationships between the PRC and other states.
Also, under Article 7 of the Regulations on Computer Software Protection, the copyright owner has to pay a registration fee to obtain a "preliminary proof" of registration.
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With the GPL, there is no such fee or registration as the license itself is embedded in the source code. This lowers barriers for users to create open source software in the PRC.
Furthermore, legislation that places an emphasis on the benefits of open source software in the PRC could allow more people to learn about software programming. The development of free, quality software products could mitigate the reliance on pirated products in China, and could allow developers to create new software that caters for the needs of local communities.
Conclusion
It has been explained that while the IP framework of the PRC has developed at a significant pace since the 1980's, the culture of the PRC and a heavy reliance on piracy as means of support for poor communities are among the largest contributors towards the inadequate implementation of copyright protection of proprietary software. As a result, without a fundamental renovation of social values, it is likely that the PRC will never successfully implement copyright protection in a way that will address the high amount of copyright infringement that takes place.
A general consensus is that while open source licenses do not command the same legal rights as the conventional copyright does, it does attach the licensee to conditions that would signify copyright infringement if violated. In the case of the PRC, open source licensing usurps copyright protection in a very unique way, and confirms the flexibility of the IP system. 188 This flexibility could allow Chinese policymakers to go a long way in circumventing the copyright enforcement issue in the PRC, whilst maintaining adequate copyright protection for the purposes of the TRIPS Agreement.
If policy reasons for copyright law were based on cultural understandings rather than economics, then the IP situation in the PRC would appear substantially more pacified. Open source licensing expressively alters the intended use of copyright protection and aligns its application with the cultural understandings of the PRC. A copyright policy that is preferential towards open source would advance the Chinese conformity to TRIPS' minimum protection requirements, without compromising any unique Chinese ideals. This, in turn, could allow economic benefits to develop and prosper, such as improved business relations and a new method of sharing knowledge and works.
As the Chinese government is already implementing rules to have Red Flag Linux installed on internet café computers in certain cities, 189 it is clear that the PRC has a vested interest in open source software. Laws that allow the use of open source software to be widespread in the PRC could, in time, run piracy out of business with new, better, free software. They could use this opportunity to address some issues faced by licenses such as the GPL by, for example, redefining fair use and ensuring conformity among the judicial application of the principle, and providing guidelines for judges when presiding over a case concerning downstream liability. 
